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1. European choice of law rules for contracts

At the end of 2005, the Commission of the Europ@ammunities tabled a proposal for
a Regulation on the Law Applicable to Contractualigations (Rome 1) (cited abhe
Proposa).! TheProposalwas adopted on 17 June 2008 following two yearsegtia-
tionszin a Council Working Group and between thai@i and the European Parlia-
ment:

As from 17 December 2009, the adopted Regulatived@sRome ) will supersede
the Rome Convention on the same subject matterapply to contracts concluded af-
ter the same dafeThe Convention has been ratified or acceded lldylember States
of the European UnichThe Rome Convention is a sophisticated privaterivational
law instrument applying to all contractual obligais. The Convention supplements the
Brussels | Regulation on Jurisdiction and Recogniand Enforcement of Judgments in
Civil Matters (cited arussels ).> As suchRome J being the successor of the Conven-

“Professors of Law, Copenhagen Business Scho@r Rett Nielsen was a member of the Danish Dele-
gation to the negotiations.

1 COM (2005) 650 of 15 December 2005. The Commispiesentedhe Proposabn 17 May 2006, and

it was tabled after careful examination of commenésle following a public hearing and the Green Pape
of 14 January 2003 (COM (2002) 654); ske Proposal 3. Especially the thorough comments made by
the Max Planck Institut fir auslandisches und imiéionales Privatrecht during the process of caasul
tion were important; see (2004) 68 Rabels Zeitéighti118, and the comments by U Magnus and P
Mankowski, “The Green paper on a Future Rome | Reigumn — on the Road to a Renewed European
Private International Law of Contracts”, (2004) 10&jIRwiss 131. For comments ahe Proposglsee
the Editorial Comment, “On the Way to a Rome | Ratjon”, (2006) 43 CML Rev., 913-922, and O
Lando and PA Nielsen, “The Rome | Proposal”, (20®3purnal of Private International Law, 29-51.

2 Regulation (EC) No 593/2008 of the European Pmgiat and of the Council of 17 June 2008 on the
Law Applicable to Contractual Obligations (Rome@)] 2008 L 177/6.

% Convention of 19 June 1980, 0.J. 1980 L 266/1. Géando, “The EEC Convention on the Law Ap-
plicable to Contractual Obligations”, (1987) 24 CRev, 159-214.

* The Proposal3.

® The Rome Convention does not prejudice the agicaf choice of law rules in Community Law or
Conventions binding on Member States, which in eespf particular matters lay down choice of law
rules for contracts (Articles 20 and 21). This isoathe case unddRome I(Article 23). See Council
Regulation 44/2001 of 22 December 2001 as amengedooincil Regulation 1496/2002 of 21 August
2002.



tion, will be a cornerstone in European civil laaoperation, and its principal purpose
is to eliminateforum shoppindy harmonising the choice of law rules for contis&c

The Convention was an innovation of the choice a lrules of many Member
States. It needed a gloss, and that was providedebigxplanatory Report on the Rome
Convention by M Giuliano and P Lagarde (citedGisliano/Lagardd.’ It was an im-
portant guideline, and it still has relevance fug interpretation of those provisions in
Rome Ithat are more or less similar to the provisionthefConvention.

Whereas the Rome Convention was negotiated andcégreder the institutional
framework for civil cooperation during the 1970shigh was adopted on an interna-
tional legal basis as a Conventi®tgme lhas been adopted under Articles 61 and 65 of
the EC Treaty as a Regulation. This new instit@idramework ensures swift and effi-
cient harmonisation, because Regulations, unlikev€otions, do not have to be im-
plemented in accordance with each Member Stateistitotional requiremenfsFur-
thermore, new instruments become partl@icuis communautaire

The Commission’®roposalwas met with significant attention, R®me Icreates an
instrument governing the choice of law for contsaict a Union of 27 Member States
with approximately 500 million inhabitants and a dyngnvaried and vast business
community.The Proposalhowever, was not revolutionary. It was based onRbee
Convention. On the other hand, the Commission megsome interesting and signifi-
cant amendments. Many of those proposals were edoput not all. Furthermore,
some important proposals from Member States weoptad as well as some proposals
from the European Parliament.

WhenRome lenters into force, it will be binding upon all Mear States apart from
those using their reservation against Title 1V loé fTreaty. The United Kingdom, Ire-
land and Denmark have such reservations. Howesgdanid announced from the outset
of the negotiations othe Proposathat it will opt in. The United Kingdom did not do
so, but after the negotiations ended, the Goverhwiethe United Kingdom concluded
preliminarily that the country should opt in. Thev@rnment wished to test this conclu-
sion by seeking the views of its stakeholders bgmseof a consultation that was closed
on 25 June 2008At the end of Julgl 2008, the British Governmeribimed the Coun-
cil that it wishes to opt in tRome !

® Giuliano/Lagarde 10.

70.J. 1980, C 282/1.

8 On the modern legal institutional framework fooperation in civil matters under the Treaty; see fo
instance M Bogdan, “Concise Introduction to EU Btévinternational Law” (European Law Publishing,
Groningen 2006), 3-33, PA Nielsen, “Internationantielsret” (Thomson, Copenhagen, 2006), 77-98
(cited as "Arnt Nielsen, International handelsreC) Kohler, “Interrogations sur les sources du tdirmoi
ternational prive européen apres le traite d'Andster’, (1999) Revue critique de droit international
privé, 1-30, P Beaumont, “European Court of Justiod Jurisdiction and Enforcement of Judgments in
Civil and Commercial Matters”, (1999) ICLQ, 223-22819-234, K Boele-Woelki, “Unification and
Harmonization of Private International Law in Euedpn J Basedow et al (eds.), “Private Law in the
ternational Arena: Liber Amicorum Kurt Siehr” (Thtague, TMC Asser, 2000), 61-77, J Basedow, “The
Communitarization of the Conflict of Laws under fheaty of Amsterdam”(2000)CML Rev., 687-708,
and O Remien, “European Private International Lidse,European Community and Its Emerging Area of
Freedom, Security and Justice”, (2001) CML Rev:-863

® Ministry of Justice, Rome | — Should the UK op? iBonsultation Paper CP05/08, published on 2 April
2008 (cited atJK Consultation Papgr37-38.

10 The British Government informed the Council abthe decision at the 2,887th meeting in the Justice
and Home Affairs Council, held on 24 and 25 Julp&0see press release 11653/08 (Press 205) (provi-
sional version).



Denmark, on the other hand, does not have an optssibility. Consequently,
Denmark will either have to ask forRarallel Agreements applied between the EU
and Denmark in respect Brussels land the Service Regulation, or, failing that, “gbp
the provisions oRome lin a Danish Statute on Choice of Law for Contrattbliga-
tions! None of these options, however, will be relevameénmark lifts its reservation
against Title IV befor&Rome lenters into force. This will require a referendamthe
maintenance of the Danish reservations vis-a-vigickl and Home Affairs, Defence
Cooperation and the Euro. Until one of these sohstiis found, Danish courts will con-
tinue to apply the Rome Convention.

WhenRome lenters into force, the Member States will applyRegulation whether
or not the law specified by it is the law of a MeiState”> Consequently, the Member
States will also appljRome Iwhen the law specified is Danish law regardlesstivr
Denmark is bound bRome lor not*®

Last year, the European Parliament and the Coadoipted a Regulation on Choice
of Law in Non-contractual Obligations (cited @eme 1).* This Regulation lays down
choice of law rules for tort and delict, includingjust enrichment, negotorium gestio
and culpa in contrahendoWith the adoption oRome landll, EU has a coherent and
complete system of choice of law rules for obligasi thereby fulfilling an old Euro-
pean ambitiorf® The interpretation of the substantive scope anthefprovisions of
Rome landll should be consistent with each other and Bithissels [ It is submitted
that the European Court of Justice (ECJ) is likelapply its case law oBrussels | in
particular on Article 5(1) on contract jurisdicti@and Article 5(3) on jurisdiction for
claims in tort and delict when drawing the bordezlbetweetRome landll.*®

" The Service Regulation; Council Regulation (EC)188/2000 of 29 May 2000. See O Lando and PA
Nielsen, “The Rome | Proposal”’, (2007) 3 JournalPoivate International Law 48-51. THearallel
Agreementdetween the EU and Denmark, Agreement of 19 Octdbe5 between the European Com-
munity and Denmark oBrussels land Agreement of 19 October 2005 between the EamCommu-
nity and Denmark on the Service Regulation, areutised by PA Nielsen, “Brussels | and Denmark”,
(2007) IPRax, 506-509.

2 Rome | Article 2.

13 Rome lIreplaces the Rome Convention in the Member Statespt in the territories of the Member
States that fall within the territorial scope oft@onvention and to whidRome Idoes not apply pursuant
to Article 299 of the TreatyRome ] Article 24(1)). Furthermore, as the Rome Conwanis tacitly re-
newed every five years, the Convention will remiairiorce alongside witlRome ] unless all Member
States denounce it; see the Convention, Articla)3&d (2).

4 Regulation (EC) No 864/2007 of the European Pmgiat and of the Council of 11 July 2007 on the
Law Applicable to Non-contractual Obligations (Rott)e

!> For comments ofRome 1f see for instance the Yearbook of Private Intéonal Law Volume 1X
(2007) dedicated tRome I] and JP KozyrisiRome II: Tort Conflicts on the Right Track! A Pestipt to
Symeon Symeonides’ Missed Opportunity”, (2008) B6AJCL (under publication).

'® The first draft of the Rome Convention from 19%himined choice of law rules for contractual and
non-contractual obligations, but the latter wereetaout of the draft following the entry of the ttbd
Kingdom and Ireland into the EEC and the workingya

" Rome landll, Recitals 7.

18 |n particular Case C-26/93akob Handte & Co. GmbH v. Traitements mécano-chigs des surfaces
SA (TMCS)ECR 1992 1-3967, Case C-51/Féunion europeénne SA v. Spliethoff's Bevratingskan
BV, ECR 1998 1-6511 and Case C-334/B0nderie Officine Maccaniche Tacconi SpA v. HeimWag-
ner Sinto Maschinenfabrik GmbHECR 2002 1-7357. For instance, in the last-mewtbjudgment, the
ECJ found that pre-contractual liability is a namtractual matter covered tBrussels | Article 5(3).
This classification has been endorsed by the kgisin the context of choice of law Bome ] Article
1(2)(i) and Recital 10 provide that obligationssarg out of dealings prior to the conclusion ofoattact
are excluded fronfRome land covered biRome 1l



In this article, we treat the most important featuofRome |

2. Scope of application

Generally,Rome lapplies to all situations involving a conflict laiws respecting con-
tractual obligations in civil and commercial maste€onsequently, all civil and com-
mercial contracts are covered. It does not applypdrticular, to revenue, customs or
administrative matters.

However, a number of matters are excluded fRame | These are questions on
status or legal capacity of natural persons; obbga arising out of family relation-
ships, including maintenance and matrimonial prigpeegimes, and succession and
wills. Also excluded are obligations arising untddis of exchange, cheques and prom-
issory notes; arbitration agreements and agreenmntie choice of court; questions
governed by the law of companies and other bodigd) as the creation, legal capacity,
internal organisation or winding-up of companiesd ather bodies, and the personal li-
ability of officers and members as such for thagattlons of the company or body; the
question whether an agent is able to bind a pradciqr an organ to bind a company or
other body, in relation to a third party; the catasibn of trusts and the relationship be-
tween settlors, trustees and beneficiaries; oltigatarising out of dealings prior to the
conclusion of a contract; and certain insuranceraots® Finally, Rome Idoes not ap-
ply to evidence and procedure apart from matteveresl byRome J Article 18%

2.1 Agency, insurance and certain third party right
The working party ofiRome Idiscussed three questions in respect of the saopepli-
cation of the Regulation.

First, Rome lapplies to the relationship between the princgral the agent as well
as the relationship between the agent and the plairty when that relationship is quali-
fied as contractugf On the other hand, the relationship between tiveipal and the
third party is not covered by the Rome Convenfibiihe Commission proposed that
Rome Ishould cover all three relationshiffsHowever, this proposal was not adopted.
Consequently, nothing has changed in this respect.

Second, the Rome Convention does not apply to amsar contracts that cover risks
situated in a Member State, apart from reinsura@ocgracts. Under the Convention, the
insurance Directives provide for choice of law $orich contract®’ On the other hand,
the Convention applies to insurance contracts wtiereisk is situated outside a Mem-
ber State. However, following a proposal from Fwlaand Germany on behalf of a
number of Member States, it was decided to trartkieiprovisions of these Directives
to Rome F® ConsequentlyRome | Article 7 now provides choice of law rules for in

¥ Rome | Article 1(1). This provision is in substance itleal to the Rome Convention, Article 1(1).

% Rome J Article 1(2). This provision is in substance itleal the Rome Convention, Article 1(2) with
the exception that insurance contracts are cougyé&bme |

2L Rome | Article 1(3). This provision is in substance itleal to the Rome Convention, Article 1(3).

22 Giuliano/Lagarde 12.

23 The Rome Convention, Article 1(2)(f).

%4 The ProposalAtrticle 7.

5 Council Directive (EC) No 9/619 of 8 November 19@buncil Directive (EC) No 73/239 of 24 July
1973, Council Directive (EC) No 88/357 of 22 Juré88 and Council Directive (EC) No 92/49 of 18
June 1992.

%6 UK Consultation Paper30.



surance contracts whether or not the risk is sthat a Member State. The rules are by
and large in accordance with the provisions of ltieurance Directives. In our view,
this is an improvement. It ensures that all relé¢doice of law rules for insurance con-
tracts are situated in one instrument. Article discussed in section 8.

Third, in respect of voluntary assignment and amitral subrogation, the Commis-
sion proposed th&ome Ishould also govern the priority of successivegasaients in
respect of third parties and that the law of thentty where the assignor is habitually
resident should govern this questf@However, neither this proposal nor a compromise
proposal was adoptéfl.In conclusion, nothing has changed in this arelawf but it
was agreed that the issue should be reviewed ater $tagé® The provisions on as-
signment and subrogation are presented in secfion 1

2.2 Jurisdiction agreements

The working party could have considered applyRume Ito the substantive validity of
jurisdiction agreements. Neither the Rome Conventior Rome lapplies to jurisdic-
tion agreement¥, At present, each Member State applies its ownocehai law rules on
this issue and Article 23 ddrussels Ito formal validity of such agreements. The ECJ
has consistently held that the purpose of Artidas2to ensure that there is real consent
on part of the persons concerned in respect giutieliction clause so as to protect the
weaker party to the contract by avoiding such @dauscorporated in a contract by one
party, going unnoticed. Furthermore, the ECJ hassistently held that the provision
imposes upon a court the duty of examining whetherjurisdiction clause was in fact
the subject of consensus between the parties atdctmsensus was in fact estab-
lished®! The jurisprudence of the ECJ means that Article®Brussels Icovers these
materialissues, but not others.

Unfortunately, the working group did not discuss timatter of significant practical
importance, possibly due to lack of time. This “gapRome lenables parties to a for-
mally valid jurisdiction agreement to have it ssida by a court in a country not desig-
nated in the jurisdiction agreement as the competeart. Such a launch dfalian
Torpedoesas caused alarm in Europe, for instance irGasser casewhere an Italian
party to a contract containing a jurisdiction ckaurs favour of Austrian courts initiated
proceedings in Italy under the Brussels Conventiaticle 5(1) claiming that the clause
was invalid in terms of substan®%The ECJ found that the Austrian court, which was
seized of proceedings after proceedings had betatea in Italy, had to await a deci-
sion of the Italian court on the validity of therigdiction agreement under the lis

" The ProposalArticle 13(3).

28 UK Consultation Paper35. As there is a strong will to find a solutithe Commission is obliged to
review the topic in accordance with the review s@inRome ] Article 27(2) and, if appropriate, table a
proposal within two years from the entry into fofeRome |

29 Rome | Article 27(2).

% The Rome Convention, Article 1(2)(d) aRome ] Article 1(2)(e).

31 Case C-106/95Mainschiffahrts-Genossenschaft eG (MSG) v Les @rasi Rhénanes SARECR
1997 1-00911 consideration 15, and Case C-387/@®reck Maritime GmbH v Handelsveem BV and
Others,ECR 2000 1-9337, consideration 13.

%2 Case C-116/0rich Gasser GmbH v. MISAT SrECR 2003 1-4693. For criticism; see T Hartley,
“Choice of Court Agreements, Lis Pendens, Humarh®ignd the Realities of International Business” in
“Liber amicorum Paul Lagarde” (2005), 322-335. Hutution to amend, or rather interpret, the Brussel
Convention in this respect was submitted by theidriGovernment irGasser see paragraphs 29-32.
Italian torpedoes were “invented” by M Franzosi, idwide Patent Litigation and the Italian Torpedo”
(1997) 7 European Intellectual Property Review,-383.



pendens provision of the Brussels Convention, ketid, and decline jurisdiction pro-
vided the Italian court set aside the clause amadat had jurisdiction. Furthermore,
such a decision would probably take a long timed Rame Ibeen extended to cover
the substantive validity of jurisdiction agreemeriteere would have been less room for
speculating in having the clause set aside in atcpuhose choice of law rules desig-
nates a law that has unreasonably strict requiresr@mthe substantive validity of ju-
risdiction agreement$.On the other hand, this solution would not hawmiekated the
possibility to institute proceedings in another Mxn State than the one whose courts
have been given exclusive jurisdiction under areagrent.

Consequently, a better solution might be to an@ndsels by giving a court or the
courts designated in an exclusive choice of cogre@ment exclusive competence to
decide on the substantive as well as the formadiitsalof such agreements. This solu-
tion, partly inspired by the doctrine of competeeer-the-competence, is well-known
and efficient in international commercial arbiteat?* This solution would mean that
the court having exclusive jurisdiction under theigdiction agreement has exclusive
competence to decide on the validity of the judSdn agreement and, if valid, exclu-
sive competence to determine the dispute betweepatlties. IrGassey following this
solution, the Italian party would be obliged tordeacould only — institute proceedings
before the Austrian courts in order to have thisgliction agreement set aside.

One could also combine both solutions in a futenasion of Brussels | By doing
so, the Austrian court would have exclusive jugsidn to decide the substantive valid-
ity of the jurisdiction agreement, and it shouldsi#oin accordance with the law govern-
ing the contract between the parties uriRieme |

3. Lex mercatoria
The principle of party autonomy is fundamental ur@ean and international contract
law. Consequently, Article 3 of the Rome Conventaomd Rome lallow parties to
choose the law governing their contrat.

A controversial issue is whether the Rome Convendillows the parties to subject
their contract tdex mercatoriainstead of the law of a Stateex mercatoriais a body
consisting of international commercial usages ahgrimciples and rules common to

% See Study JLS/C4/2005/03; Report on the ApplicatibRegulation Brussels | in the Member States,
Munich 2007, by B Hess, T Pfeiffer and P Schlos$B8 and 194-201, where this problem is character-
ised as very serious. See also M Bogdan, “The Blsisigano Lis Pendens Rule and the “Italian Tor-
pedo”, (2007) 51 Scandinavian Studies in Law, 89-BFawcett, “The Impact of Article 6(1) of the
ECHR on Private International Law”, (2007) 56 ICLD48, R Fentiman, “Jurisdiction Agreements and
Forum Shopping in Europe”, (2006) 7 Butterworth rdaii of International Banking and Financial Law,
304-308, M Gebauer, “Lis Pendens, Negative Deatayaludgment Actions and the First-in-Time Prin-
ciples” in Conflict of Laws in a Globalized Worl@Gambridge University Press, Cambridge 2007, 89-
100, J Mance, “Exclusive Jurisdiction Agreementd Bnropean Ideals”, (2004) 120 The Law Quarterly
Review, 357-365, and L Merrett, “The EnforcementJafisdiction Agreements with the Brussels Re-
gime”, (2006) 55 ICLQ, 315-336.

34 See, for instance, Article 16 in combination wittticle 8 of the UNCITRAL Model Law on Interna-
tional Commercial Arbitration, as adopted by thdteth Nations Commission on International Trade Law
on 21 June 1985.

% According toRome ) Recital 11, the parties’ freedom to choose thgiegble law is one of the corner-
stones of the system of conflict-of-law rules inttees of contractual obligations.



most State¥® The opponents argue that when the Rome Convemtas made the
common understanding was that only State law shioelldpplied under the Convention.
The supporters, on the other hand, argue thanhthepretation of the Convention should
be dynamic and based on the development and néé&utemational business for com-
mon principles. Furthermore, the supporters arguee an important development of
lex mercatoriahas taken place after 1980, it is outdated toseethe parties to seldei
mercatoriawhen interpreting the Rome Convention.

In comparison, in international commercial arbitatit is commonly accepted that
the parties may authorise the arbitral tribunahpply lex mercatoria Article 28 of the
UNCITRAL Model Law on International Commercial Attation states that the tribu-
nal shall decide the dispute in accordance withh sutes of lawas are chosen by the
parties as applicable to the disptftdlhe UNCITRAL Model Law has been used as a
basis for modern legislation on international adl a® national arbitration in more than
50 States, including England and Wales, Scotlanetm@ny, Sweden, Norway and
Denmark® Furthermore, most internationally recognised aatiitn institutes, such as
the International Chamber of Commerce and the Lor@ourt of International Arbitra-
tion, allow parties to choodex mercatoria®® Finally, UNCITRAL'’s Arbitration Rules,
designed for ad hoc arbitration, also provide fiplation oflex mercatoria®

The Commission proposed a compromise to the effeadt “the parties may also
choose as the applicable law the principles anesraf the substantive law of contract
recognised internationally or in the Community”The Commission’s proposal at-
tempted to “further boost the impact of the paitwall, a key principle in the Conven-
tion” and inRome I*? The proposal, however, did not authorise the @&ttt choostex
mercatoriaas such. The brief comments explained the Prossédllows: “The form
of words used would authorise the choice of the RRIDIT Principles, the Principles
of European Contract Law or a possible future e@idCommunity instrument, while
excluding thelex mercatoria which is not precise enough, or private codifmas not
adequately recognised by the international commytifiit

In our view, the proposed compromise would havenlee improvement, as it ex-
pressly authorises the parties to choose thatgbdetx mercatoriawhich is “codified”
and internationally recognised, such as the UNIDR®¥inciples of International
Commercial Contracts (UNIDROIT Principles) and Brénciples of European Contract
Law (PECL)*

3 On the concept déx mercatoria see for instance O Lando, “Some Features of #ive &f Contract in
the Third Millennium”, (2000) 40 Scandinavian Steslin Law, 343, especially at 367 (cited as “Lando,
Features’). See also Arnt Nielsen, “International handelsrki4.

37 Supra note 34. See Landeeatures 371.

¥ See the list of Model Law States on UNCITRAL's fepage www.uncitral.org.

39 Article 17 of the International Chamber of ComneeRules of Arbitration and Article 22(2) of the
London Court of International Arbitration Rulesfocedure.

“0 Article 33(1) of the Arbitration Rules of the Ueit Nations Commission on International Trade Law,
Resolution 31/98 adopted by the General AssemblisoBecember 1976.

“I The ProposalAtrticle 3(2).

“2The Proposal5.

“3The Proposals.

4 See also See also the Editorial Comment, “On tlagy W a Rome | Regulation, (2006) €3/L Rev.,
914f. The UNIDROIT Principles were published in 298nd revised in 2004. They were drafted by a
working group under UNIDROIT, and they aim at reging international commercial contracts. The
Principles are drafted as a statutory instrumeheyTconsist of 10 chapters and more than 180 esticl
See “UNIDROIT Principles of International Commetd@ontracts”, 2nd ed. (UNIDROIT, Rome, 2004).



It is submitted that it would have been preferahlas arbitral tribunals, European
courts could applyex mercatoriato international commercial contracts. The Commis-
sion’s argument was that thex mercatoriais not precise enough. That is questionable
as it is possible to identify a large number ohpiples and rules that form part lek
mercatoriain generaf’ The UNIDROIT Principles and the PECL are partesf merca-
toria.*® They have providetex mercatoriawith structure and precision. However, they
havelacunasas they do not deal with all issues in contrasteced by the Rome Con-
vention andhe Proposal The lacunae will be fever when the Common Frafieeder-
ence (CFR), presently under preparation by the Cission, will be adoptedf. A first
and preliminary draft was published in early 2698.

Lex mercatorias frequently applied in international commerdadbitration. There is
a considerable advantage of doing so. Choice ofrides often lead to application of
the national law of one of the parties to the cactireither due to an agreed choice or in
its absence according to the choice of law rulegegung the applicable laf¥.Conse-
quently, one of the parties will have the benefiitptaying at home”, whereas the other
party, often ignorant of the foreign law, will seffthe serious handicap of “playing
away”. On the other hand, an agreement to subpectontract tdex mercatoriawill
lead to the application of a “neutral” system afla

However, during the negotiations, it was quite cldat even the Commission’s
compromise proposal in respect lek mercatoriawas unacceptable to all Member
States. The opponents’ main argument was thanteenationally recognised principles
of contract law lack a democratic basis since thaye been drafted and agreed by
working groups not established by legislators. Hasvein our view, the crucial factor
in this respect should be that the decision ofEbketo allow the use of internationally
recognised principles of contract law be as dentimcas any other decision of the EU.
As the “democratic” principle of party autonomyfismdamental in European and inter-
national contract law, one cannot demand that whstantive rules of law to which the
parties’ choice of law refer are “democraticallysbd”.

According to the preamble of the Principles, theglsbe applied when the parties have agreed Hieat t
contract be governed by them; when the parties bhagveed that their contract be governed by general
principles of law, thdex mercatoriaor the like; or when the parties have not chosgnlaw to govern
their contract. PECL was drafted by a European imgrgroup with the purpose of creating a basisafor
common European Contract Code, and it has thetsteuand content of a statutory instrument. The-pri
ciples comprise of 17 chapters and more than 20€es. They were published in 1995 and revised in
1999 and 2003. See Lando & Beale (eds.), “PrinsipleEuropean Contract Law, Parts | & I, prepared
by the Commission on European Contract Law” (Klulaw International, The Hague, 1999), (PECL |
& 1), and Lando, Clive, Prim & Zimmermann (eds®rinciples of European Contract Law, Part IlI”
(Kluwer Law International, The Hague, 2003), (PE@). The rules and structures of the PECL and the
UNIDROIT Principles offer strong resemblance toteather.

5 KP Berger, “The Creeping Codification of the Lexeidatoria” (Kluwer Law International, The Hague,
1999) enumerates 78 principles and rules, whictebards as part ¢éx mercatoria

“6 The preamble of the UNIDROIT Principles and PEQtide 1:101.

*" Decision of 18 April 2008 by the Council (Coreper) the basis of a report of 4 April 2008 from the
Presidency, available athttp://register.consilium.europa.eu/pdf/en/08/si@8092.en08.pdf(8092/08
Note from: Presidency to: Coreper |l: Subject: Draport to the Council on the setting up of a Canm
Frame of Reference for European contract law).

48 “Principles, Definitions and Model Rules of EurapeContract Law, Draft Common Frame of Refer-
ence (DCFR), Interim Outline Edition prepared bg ®tudy Group on a European Civil Code and the
Research Group on EC Private Law (Acquis GroupkeBan part on a revised edition of the Principles
of European Contract Law” (Sellier, European Lavbligers, Munich 2008) (cited as DCFR).

“9 For instance Article 4 of the Rome Convention #relProposal




Nevertheless, the outcome of the negotiations Wasthe Commission’s proposal
was completely deleted. Consequently, it is quiéarcthat parties to European litiga-
tion cannot chooskex mercatoriain general or only the part téx mercatoriaconsist-
ing of internationally recognised principles antésuof contract law.

On the other hand, some of the recitalRome Irefer tolex mercatoriaand similar
rules. The Working Party agreed on Recital 13jmgjathat “This Regulation does not
preclude parties from incorporating by referende their contract a non-State body of
law or an international convention.” Furthermors,part of the co-decision procedure,
the Council accepted the European Parliament’sqeaifor Recital 14, stating that the
parties may choose to apply “rules of substanto@ract law, including standard terms
and conditions”, should the Community adopt a Comfaame of Reference or a simi-
lar instrument. It is submitted that the latteresgnent will be treated as a choice of law
and not a mere incorporation.

In conclusion, undeRome l,application of the entirkeex mercatoriaor internation-
ally recognised principles of contract law will permissible before European courts as
an incorporation of these rules, which will onlypapto the extent they do not violate
mandatory provisions of the otherwise applicabléonal law. If, on the other hand,
parties wish their contract to be governed fullytihglex mercatoriathey have to agree
to arbitration and agree that the tribunal haséat in a country whose arbitration law
provides for this choice of law.

4. Party autonomy

The Rome Convention allows party autonomy. It atcdwth express and implied
agreements on choice of 1Id8&One of the controversial issues is whether anusia
jurisdiction agreement is to be regarded as ani@gdpthoice of law. In some Member
States, such a jurisdiction agreement is to berdeglas an implied choice of law in fa-
vour of the law of the forum state, whereas in pthiember States, it is noGiuli-
ano/Lagardestates that an exclusive jurisdiction agreememisdaot have this effect,
but it may be different if other aspects of thetcact or the circumstances as a whole
indicate that the parties have implicitly chosem fdw of the forum stat¥.

The Commission proposed a provision according iechvthe parties shall be pre-
sumed to have chosen the law of a Member Stale iparties have agreed to confer ju-
risdiction on one or more courts or tribunals afttMember State to hear and determine
disputes that have arisen or may arise out of theract>

The Commission did not explain the background amggse of this proposal, but it
may be justified on several grounds. Firstly, ial&/ays convenient for a court to be
authorised to apply its own law instead of forelgw, as judges know their own law
but not foreign law. Secondly, application of fgmilaw is often time-consuming and
expensive. Finally, the Commission’s proposalkslif to be in accordance with the ex-
pectations of the parties when, due to either ignoe or forgetfulness, they fail to in-
clude an express choice of law clause in theirragnt Parallelism between choice of
court and choice of law is cost saving, efficiemtl referred by business.

Against this proposal it is argued that, as a enaidf principle, choice of court and
choice of law are two distinctly different issu@$erefore, they should be treated sepa-

0 The Rome Convention, Article 3(1).
*1 Giuliano/Lagarde 16.
*2The ProposalArticle 3(1), 2nd paragraph.



rately. However, although parties sometimes agogj@risdiction in one State and on
application of the law of another, it rarely happesand the Commission’s proposal does
not exclude parties from such an agreement.

For these reasons, the proposed provision would $ignificant improvement. How-
ever, the presumption should only apply to claysesiding for exclusive jurisdiction.
Failing that, the choice of law will be unpredid&blf, for instance, a party may insti-
tute proceedings in more than one State, or ifreyan only sue the other in the de-
fendant’s State, the applicable law will dependarere proceedings are instituted. The
proposal was amended in this way during the netioris.

However, because Member States were split in tp@irion on the proposal, a com-
promise was adopted. The Commission’s proposalnetiadopted as a rule, but Recital
12 now states that “an agreement between the paotieonfer on one or more courts or
tribunals of a Member State exclusive jurisdictiordetermine disputes under the con-
tract should be one of the factors to be taken awtoount in determining whether a
choice of law has been clearly demonstrated” byt¢hms of the contract or the circum-
stances of the case.

We support this compromise, as it is a clear impno@nt giving courts a strong hint
as how to treat such clauses when determining wehegthrties have made an implied
choice of law. We also believe that judges willtempted to apply this principle; espe-
cially if the clause provides for exclusive juristion in the judge’s country.

Under the Rome Convention, an agreed choice ofnawst be express or demon-
strated withreasonable certaintpy the terms of the contract or the circumstamteke
case>® Thus, the Convention accepts both the expressttmnimplied choice of law.
Under Rome ] party autonomy is also permitted, but the chahball be made “ex-
pressllsx orclearly demonstratetly the terms of the contract or the circumstaméabe
case.

The wordsreasonable certaintyinder the Convention have been substituted by the
words clearly demonstrateih Rome | This clarification is to be welcomed, as it re-
moves the uncertainty linked to the word “reasoeabConsequently, for an implied
choice of law agreement the threshold is highereufbme Ithan under the Conven-
tion, although not as high as under the Hague Quioreon the Law Applicable to In-
ternational Sales of Goods (the Hague Conventiwhgre an implied choice of law
agreement must “résulter indubitablement des dipos du contrat™

5. Choice of law in the absence of an agreed choice

The Rome Convention Article 4 regulates choiceav¥ in the absence of an agreed
choice. The main principle is Article 4(1) statitigit a contract shall be governed by the
law of the country with which it is most closelyrowected. This principle is comple-
mented by the presumptions in Article 4(2)-(4). ©ndrticle 4(2), a contract shall be
presumed to be most closely connected with thedfathe country in which the party
who is required to perform the characteristic dadtiign of the contract has his habitual
residence at the time of the conclusion of the remtt However, if the contract is en-
tered into in the course of that party’s trade rafgssion, that country shall be the coun-
try in which the principal place of business isiated or, where under the terms of the

%3 The Rome Convention, Article 3(1), 2nd sentence.
¥ Rome | Article 3(1), 2nd sentence.
%5 Convention of 15 June 1955, Article 2(2).
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contract the performance is to be effected throaghlace of business other than the
principal place of business, the country in whibhttother place of business is situ-
ated>° Special presumptions apply to contracts for rightsem over immovable prop-
erty and contracts of carriage of goods. Finallstjcte 4(5) contains an “escape” clause
providing two exceptions to the presumptions. Fitls¢ presumption in Article 4(2) is
to be disregarded if the obligation characterighng contract cannot be identified. Sec-
ond, all presumptions can be disregarded if it appdérom the circumstances of the
case that the contract is more closely relatechédheer country.

Article 4 of the Rome Convention is a complicatednbination of flexibility and in-
flexibility. On one hand, the presumptions are mdarn‘tame” the judge’s discretion
under Article 4(1) and point to the law of the $t&a which the closest connection pre-
sumably exists. On the other hand, he may resdhet@scape clause if he believes the
presumption does not work in accordance with itgopse. This sophisticated system
may be justified by the fact that the Rome Conwenéipplies to all types of contracts.

In practice, however, the unclear relationshipMeein the presumptions and the es-
cape clause causes significant uncertainty. Thmsbeaillustrated by th8OA case de-
cided by the Dutch Supreme couripge Raad A Dutch seller sold a machine to a
French buyer. The negotiations took place in Frafite price was in French francs.
The seller delivered and installed the machineran€e. The contract did not contain a
choice of law clause. There was hardly any douét the contract was more closely
connected with France than with the Netherlanderdfore, one might have expected
Hoge Raado subject the contract to French law under tlvas clause of Article 4(5).
However,Hoge Raadheld that the contract was governed by Dutch ladeu the pre-
sumption in Article 4(2). By doing thi$joge Raacemphasised the need for predictabil-
ity by turning the presumption into an almost harti fast rul€’ Many Continental
courtgsand the Scottish courts also put greateghweo the presumptions than to flexi-
bility.

In contrast, courts of other Member States, inclgdtngland, France and Denmark,
hold the presumptions to be weak and to be disdeglif on balancethere isa closer
connection to another StateThis interpretation is supported by the wordingAdticle
4(5) and the need for flexibility in an instrumepplicable to all types of contradfs.

% The Rome Convention, Article 4(2), 2nd sentence.

" Société Nouvelle des Papéteries v. BV Machinerg&iBOA reported in (1995) XLII Netherlands In-
ternational Law Review, 259.

%8 UK Consultation Paper22. See als€aledonia Subsea Ltd v Micoperi S2003 S.C.70 (the presump-
tion is quite strong in Scotland).

9 On English case law; see “Dicey, Morris and Callion The Conflict of Laws”, 13th ed. (Thom-
son/Sweet & Maxwell, London, 2000) (cited as Dickrris and Collins), 1234-1242, French case law;
P Lagarde, (1991) Revue critique de droit inteoval privé, 745. IDefinitely Maybe (Touring) Ltd v
Marek Lieberberg Konzertagentur Gmi§R001) 2LIoyd's Rep455, the English court held the presump-
tion in Article 4(2) to be very soft. In the Danigidgments reported in (1996) Ugeskrift for Retssegs
937 H, (2001) Ugeskrift for Retsveesen, 713 & a2 Ugeskrift for Retsvaesen, 1370 &, the Danish
courts applied Article 4(2) and came to the coriolushat Article 4 (5) should not be applied as ¢hs-
est connection, on balance, existed with the lat/fibllowed from the presumption.

90 Lando, “Some Issues Relating to the Law Applieab Contractual Obligations”, (1996/97) King'’s
College Law Journal, 70, and Arnt Nielsen, “Intdioi@al handelsrét, 160. Compare J Lookofsky, “In-
ternational privatrét, 4th ed. (DJOEF, Copenhagen, 2008), 81, who fthdspresumptions “medium
strong”.
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A judgment of the ECJ might settle the issue, bat@ommission decided to propose
a new article that was adopted with one crucialradment* According toRome J Ar-
ticle 4(1), hard and fast choice of law rules amevjgled for certain types of contracts.
The provision contains a list of different typescohtracts and the decisive connecting
factor for each type of contract in (a)-(h): (alesaf goods; the seller’s law, (b) provi-
sion of services; the service provider’s law, (ghts in rem in immovable property or a
tenancy of immovable property; the lex situs withexception for (d) tenancies of im-
movable property concluded for less than six magnisfranchise contracts; the fran-
chisee’s law, (f) distribution contracts; the distitor’'s law, (g) sale of goods by auc-
tion; the law of the country where the auction tagkace, and (h) certain financial con-
tracts, the law that regulates those contr¥cts.

UnderRome ] Article 4(2), contracts not listed in Article 4(tr contracts covered
by more than of one of points (a) to (h) are goedrhy the law of the country in which
the party required to effect the characteristidgrenance of the contract has his habit-
ual residence. If the law applicable cannot berdateed pursuant to Article 4(1) or (2),
the contract shall be governed by the law of thenty with which it is most closely
connected?®

The Commission’s proposal for a new Article 4 wasadical break with the ap-
proach of the Rome Convention. The latter’s clogestnection test, combined with
presumptions and an escape clause, was to be edpibgca system of hard and fast
rules for most contracts, flexibility for the remder and, most importantly, no escape
clause.

The choice of law rules iRome ] Article 4(1) will undoubtedly provide more pre-
dictability for the parties to contracts “on thstlithan Article 4 of the Rome Conven-
tion. So far, Article 4 of the Convention has nond away with thdhomeward trend
which courts in all countries are addicted to. Efi@re, we support the list. However, in
our view, the closest connection test of the Cotigans a just and sound principle. It
is applied in Switzerland and in several US Steades|, it is an overall principle govern-
ing every choice of law in Austrfd.We doubt the advisability of abandoning this prin-
ciple entirely. We see no need for such a radicarament of Article 4 of the Rome
Convention. In our view, the need for predictapitould be met by simply narrowing
the scope of the escape clause in Article 4(5)etauged only where the contract has a
substantially closer connection with a country ottien that indicated by the rule of
presumption. This would be a way in the directibthe decision in th8OAcase.

During the negotiations aime Proposalmost Member States favoured the Commis-
sion’s approach in general. Consequently, the $isitem” was adopted. However, a
large number of Member States also wanted to coenthie@ proposal with a narrow es-
cape clause as provided for Rome 1I°® As a compromise, this was finally adopted.

®1 The ProposalAtrticle 4(1).

2 Rome | Article 4(1)(h). Infra, note 88.

%3 Rome J Article 4(4). These two rules correspondtie ProposalArticle 4(2).

% See the Austrian Code of 15 June 1978 on Privatrational Law, § 1. Russia follows the Rome
Convention approach, see MR Badykov, “The Russiail Code and the Rome Convention: Applicable
Law in the Absence of Choice by the Parties” (2005)ournal of Private International Law, 269, esp.
279.

% Rome ] Article 4(2): “Where it is clear from all the ciimstances of the case that the tort/delict is
manifestly more closely connected with a countheotthan that indicated in paragraph 1, the lathaf
other country shall apply. A manifestly closer cection with another country might be based in parti
lar on a pre-existing relationship between theigsyrsuch as a contract, that is closely connesitrdthe
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ConsequentlyRome ] Article 4(3) states that if “it is clear from dHe circumstances of
the case that the contract is manifestly more gfasennected with a country other than
that indicated in paragraphs 1 or 2, the law of ¢itlaer country shall apply.”

Unlike Rome 1] Article 4(2),Rome ] Article 4(3) does not contain any guidelines as
how to exercise the discretion. However, a guidebrists inRome ] Recital 20, 2nd
sentence, which states that “in order to determimb&ther the contract is manifestly
more closely connected to another country, “accalduld be taken, inter alia, of
whether the contract in question has a very cletionship with another contract or
contracts.”

We believe that the outcome of the negotiatiors vgorkable and reasonable com-
promise. Even though the new Article 4 Rbme lis radically different in terms of
structure and methodology from Article 4 of the Ro@onvention, the new provision
manages to combine predictability with some fldikini Predictability now plays the
leading part and flexibility a subordinate part fhose contracts listed in Article 4(1)
and for those types of contract not on the listvioere the characteristic obligation can
be identified (contracts falling under Article 4(2For contracts not on the list and
where the characteristic obligation cannot be ifiedt (contracts falling under Article
4(4)), nothing has changed, as these contractstiirgoverned by the law of the coun-
try of the closest connection.

The list in Article 4(1) may give rise to problemisdelineation between the different
categories of contracts in points (a)-(h). A cocitrmay be categorised under two or
more headings. Article 4(2) lays down that whére ¢lements of a contract is covered
by more than one of points (a)-(h) in Article 4(tf)e contract shall be governed by the
law of the country where the party who is requiteceffect the performance which is
characteristic of the contract has his habituatierxe.

To take an example: Point (c) provides that a emttrelating to a righin remin
immovable property shall be governed by the lavthef country where the property is
situated, and point (b) that a contract for thevision of services shall be governed by
the law of the country where the service providas his habitual residence. Assume
that S in country A has sold a newly erected fachwilding in country B to P and that
the contract provides that S shall supply importdteér sales services to help P make
the factory run. The sale of the factory buildingl Wwe the performance that is charac-
teristic of the contract, and the law of B (the by where the factory building is situ-
ated) and not the law of A (the habitual resideiciiie supplier) will govern the sale of
the factory and the after sales services.

It is, however, not always easy to determine whe#lteagreement containing ele-
ments that are covered by two or more points ohgraph 1 is one contract under
paragraph 2, or whether it is in fact two contrastsich are to be governed by different
laws. Some distributorship contracts contain piiowvis on the individual sales from the
supplier to the distributor. If the terms relatitagthe distributorship are severable from
the sales terms, it would seem that under pointh@)law of the habitual residence of
the distributor should govern the terms of theritigtorship and the law of the habitual

tort/delict in question.” The introduction of a naw escape clause has been recommended, intebylia,
the Editorial Comment, “On the Way to a Rome | Ration, (2006) 43TML Rev.917.
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residence of the seller each sale of goods undat (®). It they are not severable, the
guideline in Article 4(2) should decide which lasvgrns the entire contrat.

5.1 Habitual residence

Habitual residence is the decisive connection faict@f Rome ) Article 4°” However,

in terms of jurisdiction, domicile is decisivBrussels | Article 59 leaves it to national
law to define the concept of domicile for naturakgon. Domicile (the seat) for legal
persons is defined autonomouslyBrussels | Article 60 as being in any Member State
in which the legal person has its statutory sesifral administration or principal place
of business. In the context of jurisdiction for &gersons, this is a sensible solution,
but it cannot be applied in the context of choi€éaw, as this area of law requires one
connecting factor only in order to avoid the apgtien of two or more laws to a con-
tract.

Habitual residence is defined Rome ] Article 19. Consequently, for the purposes
of Rome ] the habitual residence of companies and othelebpdorporate or unincor-
porated, shall be the place of central adminigimatirhe habitual residence of a natural
person acting in the course of his business agtshall be his principal place of busi-
nesL® Where the contract is concluded in the coursehef dperations of a branch,
agency or any other establishment, or if, undercth@ract, performance is the respon-
sibility of such a branch, agency or establishmenat,place where the branch, agency or
any other establishment is located shall be treasetie place of habitual residefitén
both cases for the purposes of determining thetirahiesidence, the relevant point in
time shall be the time of the conclusion of thetraaet/® This definition is clearly help-
ful, and the concept should be seen as a unifoerfanboth natural and legal persons.

5.2 The Hague Convention
France, Italy, Finland, Sweden and Denmark areraotimg parties to the Hague Con-
vention/* Belgium used to be a party, but it denouncedsitification some years ago in
order to have a more transparent system of chditnorules by being bound only by
the Rome ConventiorRome lallows Member States to be parties to internationa-
ventions containing choice of law rules for contsaia spite olRome ] but only if they
are parties to the convention in question at tie Rome lis adopted? Consequently,
Member States lose their external competence snatl@a onc®ome lenters into force.
Furthermore, for conventions concluded exclusivietween two or more Member
States,Rome Itake precedence over such conventions in so &r tbncern matters
governed by the Regulatidn.

As a general rule, the Hague Convention providegHe application of the law of
the country where the seller has his habitual exgid at the time of conclusion of the

% See the Hague Convention on the Law Applicablégency of 14 March 1978, Article 7 and O
Lando, the International Encyclopaedia of Compaeatiaw, Vol Ill, Private International Law, Chapter
24, Contracts, 1976, 253ff.

7 Habitual residence is also the decisive connedtintpr in Articles 5-7, 10(2) and 11.

8 Rome | Article 19(1).

9 Rome | Article 19(2).

" Rome | Article 19(3).

L Switzerland, Norway and Niger are also contracsiteges to this convention.

2 Rome | Article 25(1).

3 Rome ] Article 25(2). The Hague Convention is not codeby Article 25(2), as the Convention is not
concluded exclusively between Member States oEdm®pean Union.
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contract. If the order is received by an establishinof the seller, the sale shall be gov-
erned by the domestic law of the country in which éstablishment is situat&t-How-
ever, the sale shall be governed by the law otthentry in which the buyer has his ha-
bitual residence, or in which he has the establestirthat has given the order, if the or-
der was received in that country by the selleryohis representative, agent or commer-
cial traveller’ In case of a sale at an exchange or at a pubtitoay the sale shall be
governed by the law of the country in which the leage is situated or the auction
takes placé® The choice-of-law rules of the Hague Conventiansrict.

Rome ] Article 4(1)(a) leads to the same result as #egal rule in Article 3(1), 1st
sentence of the Hague Convention, however withatidition of the escape-clause. The
provisions on sale by actions are almost identit#he two instrument§. On the other
hand,Rome Idoes not contain a rule similar to Article 3(1)d2sentence of the Hague
Convention, but such cases may sometimes be cobgrédte escape-clause Rome |
Consequently, in almost all cageeme Iwill lead to the same result as the Hague Con-
vention. Therefore, wheRome lenters into force, the Member States of the Ewanpe
Union that are parties to the Hague Conventionamgér need this Convention, and
they may consider denouncing it.

6. Contracts of carriage

The Rome Convention, Article 4(4) contains a sggmi@sumption for contracts of car-

riage of goods. Under this provision, such congae not subject to the presumption
in Article 4(2) (the characteristic obligation).skead, Article 4(4) provides a presump-
tion in favour of the law of the country in whichet carrier has his principal place of
business, provided this is also the country whatre¢he time the contract is concluded,
the place of loading or the place of dischargehergrincipal place of the consignor is
situated. Other contracts of carriage are subgethe ordinary provisions of the Rome
Convention’®

The Member States preferred a new solutiRome ] Article 5 distinguishes be-
tween contracts of carriage of goods and of pagssnghe principle of party autonomy
applies in full to contracts of carriage of goolst it is restricted for contracts of car-
riage of passengers.

For contracts of carriage of good&me ] Article 5(1) provides that the parties may
choose the law applicable to the contract undeiclarB. Failing such a choice, the law
applicable shall be the law of the country of hadilitresidence of the carrier, provided
that the place of receipt or the place of deliverythe habitual residence of the con-
signor is also situated in that country. If thosquirements are not met, the law of the

" The Hague Convention, Article 3(1).

> The Hague Convention, Article 3(2).

S The Hague Convention, Article 3(3).

" Rome ] Article 4(1)(g) and the Hague Convention, Artigi3).

8 The Commission proposed that contracts of carrsgelld be governed by the law chosen by the par-
ties and that the law applicable to such contrictee absence of an agreed choice should be thefla
the country in which the carrier has his habitesidencethe Proposal Articles 3 and 4(1)(c). It did not
explain why the provisions on contracts of carriageler the Rome Convention needed to be amended
and why there should be no distinction betweenrectg of carriage of goods and passengéesPro-
posal 5-6. One can suppose however, that the Commissiwoposal was based on the general idea un-
derlying its proposal for the new Article 4 basedstrict rules and the application of the law o garty
who performs the characteristic obligation of thatcact.
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country where the place of delivery as agreed byptrties is situated shall apply. This
provision is a slightly modernised version of Atiel(4) of the Rome Convention, the
interpretation of which remains the same as thahefConventiori? This is a satisfac-
tory solution.

For contracts of carriage of passenger, the workiagdy introduced passenger or
consumer protection by limiting party autonofflyn accordance witfRome | Article
5(2), 2nd paragraph, the parties can only choosedas the law where a) the passenger
has his habitual residence; (b) the carrier hashaistual residence; (c) the carrier has
his place of central administration; (d) the plateleparture is situated; or (e) the place
of destination is situated. The choice of law agreet must meet the requirements of
Article 3.

If the parties to a contract of carriage of passemnpave not agreed on the law appli-
cable to the contract, the contract is governethbylaw of the country where the pas-
senger has his habitual residence, provided ttierethe place of departure or the place
of destination is situated in that country. If theequirements are not met, the law of
the country where the carrier has his habituatiezsie shall apply accordingRome }
Article 15(1), first paragraph.

Both Rome ] Article 5(1) and (2) are strict choice of laweslin accordance with the
philosophy underlying Article 4(1) and (2). Consenqtly, Article 5, just as Article 4,
contains an escape clause in paragraph (3) witkaime wording as Article 4(3).

7. Certain consumer contracts

The Rome Convention is the first instrument prawvidichoice of law rules aimed at
protecting a consumer dealing with a professiomatyp According to Article 5, these

contracts are governed by the law of the countmyhiich the consumer has his habitual
residence. The parties may agree on another laimhbur choice of law may not de-

prive the consumer of the protection afforded to by provisions that cannot be dero-
gated from by agreement (mandatory provisionshendountry in which he has his ha-
bitual residence.

However, under the Convention these rules onlyyappivhere the conclusion of the
contract was preceded by a specific invitation ressed to the consumer in the country
of his habitual residence, or by advertising int tbauntry, and the consumer took in
that country all the steps necessary on his parthfe conclusion of the contract; 2)
where the professional party or his agent recethedconsumer’s order in the con-
sumer’s country; or 3) where the contract is fde s# goods and the consumer trav-
elled from his country to another country and ghieorder there, provided the journey
was arranged by the professional party for the gmef inducing the consumer to buy.
In addition, the rules do not apply to contractsdarriage apart from package tours and

" This is clear fromRome | Recital 22: “As regards the interpretation of tracts for the carriage of
goods, no change in substance is intended witrectdp Article 4(4), third sentence, of the RomenCo
vention. Consequently, single-voyage charter paaied other contracts the main purpose of whithds
carriage of goods should be treated as contractiéocarriage of goods. For the purposes of teiguia-

tion, the term "consignor" should refer to any persvho enters into a contract of carriage with¢he

rier and the term "the carrier" should refer to plaety to the contract who undertakes to carrygiheds,
whether or not he performs the carriage himselh& Becond sentence is a replica of the Rome Conven-
tion, Article 4(4), second sentence, and the thedtence of the recital is copied fr@iuliano/Lagarde

21.

8 UK Consultation Paper24.

16



to contracts for services to be supplied exclugivela country other than that of the
consumer’s habitual residente.

For consumer contracts not covered by Article B,drdinary choice of law rules of
the Convention, notably Articles 3 and 4, apply.

7.1 Certain consumer contracts and party autonomy

Over the years, Article 5 of the Rome Conventios heen criticized. With the increase
in e-commerce, criticism has increased. Memberthefbusiness community criticise
that the consumer obtains a “double” protectiothacase of an agreed choice of law in
that the chosen law in its entirety and the manmgigboovisions of the consumer’s law
apply to the contradt It was argued that this leads to hybrid and compleices of
law.

Following this criticism, the Commission proposedefiminate party autonomy in
consumer contracts covered by Article 5. Consedyesuch contracts would always be
subject to the law of the country where the consumas his habitual resident®e.

In contrast, other parts of the business commumtyarticular the small business
and e-commerce sectors, felt that the Commissiproposal to eliminate party auton-
omy was unjustified by the generally satisfactopemtion in practice of Article 5 of
the Rome Convention. It was argued that the Comamss proposal would require
businesses to examine the entire law of contracviery country where it supplied
goods and services and that this would be an impedi to the proper functioning of
the internal market!

In our view, the proposed elimination of party awdmy also reduces the level of
consumer protection. He will not be able to relypoavisions in the chosen law that of-
fer him a better protection than those of his oaw.| Furthermore, the elimination
serves no purpose. Today, professionals who wisivtad the double protection can
simply abstain from inserting in their standard tcacts clauses choosing another law
than the consumer’s lav.Then, the consumer’s law will apply, and therel Wwé no
double protection. In addition, we see no advantfogethe business enterprises in
eliminating their option to select another law thhat of the consumer. This will de-
prive them of the advantage of being able to malke& bwn law applicable. Many of
them may prefer that option, even if the operatbtheir own law is modified by the
mandatory provisions of the consumer’s law.

During the negotiations, some Member States amdEthhopean Parliament could not
accept the Commission’s proposal. As a compronttgeproposal was not adopted, and
the double protection rule of Article 5 of the Roi@envention was restored. Conse-

& The Rome Convention, Article 5(2) and (4).

82 See, for instance, L Palsson, “Romkonventioneliéiplig lag for avtalsforpliktelser” (Norstedts-Ju
ridik, Stockholm, 1998), 77 on the so-called raifirory: consumers get the best out of two worlgs b
being able to “pick out raisins from the cake”. Farther criticism; see TS Schmidt, “Internatioriai-
mueret”, 2 ed. (Thomson, Copenhagen, 2000), 77. See alsceMarisson, “Konsumentskyddet over
granserna — sarskilt inom EUWlustus Forlag, Uppsala, 2002), 165-212, esp. 1@l 242 where the au-
thor calls for simplicity.

8 The Proposal6-7 (Article 5(1)).

8 UK Consultation Paper26.

8 The Editorial Comment, “On the Way to a Rome | Ragion, (2006) 4ML Rev.918, note 18.
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quently, undeRome ] Article 6(2), businesses and consumers still\ett)e benefits of
limited party autonom$®

7.2 Certain consumer contracts and scope of apiina
The Member States as well as the European Parliaaggeed on a number of helpful
clarifications in respect of the scope of applicatior Article 6 ofRome |

First, following the Commission’s proposal, the pecof application for contracts
covered by Article 6 was simplified. According Rome ] Article 6(1), Article 6 will
only apply to cases where the contract has beecduaed with a person who pursues
his commercial or professional activities in theitty where the consumer has his ha-
bitual residence or by any means directs such idevto that country or to several
countries including that country, and the contfalls within the scope of such activi-
ties. Thisprovision is a useful replica of Article 15(1)(c) Brussels | which aims at
regulating jurisdiction for especially, but not grihternational business-to-consumer
(b2c) e-commerce contracts.

Second, it is stated iRome ] Article 6(3) that if the requirements in Artick€1) are
not fulfilled, the law applicable to the b2c comtrahall be determined in accordance
with Articles 3 and 4.

Third, Article 5 of the Rome Convention is restidtto contracts for the supply of
goods and serviceRome ] Article 6 contains no such limitation. This cfaration is
also inspired byrussels | Article 15(1)(c).

Fourth, the scope dkome | Article 6 has been narrowed compared to scogbeof
Rome ConventionRome ] Article 6(4) provides five exceptions (a-e). Orthe first
two, contracts for the supply of services exclusivie another country than that in
which the consumer has his habitual residence amtfacts of carriage other than
package travel, also exist in the Rome Convenfitie remaining three exceptions are
new. The most significant exclusions concern tharfcial sectors covered by the EU
MIFID rules® This system sets up a high level of harmonisaiiotiuding an impor-
tant degree of consumer protection. Consequerntlyas felt that it would be against
the underlying purpose of the European MIFID systetmich is to foster a thriving in-
ternal market in investment services and delivemgs to MiFID regulated firms and
thereby their clients to let Article 6 cover suantacts. These firms rely on their own
Iavggand harmonised Community law in the sectorssralild continue to be able to do
So.

8 For further analysis of the consumer contract igions; see L Gillies, “Choice-of-Law Rules for Ele
tronic Consumer Contracts: Replacement of the RGoevention by the Rome | Regulation”, (2007) 3
Journal of Private International Law 87, Z TangaffRes’ Choice of Law in E-Consumer Contracts”,
(2007) 3 Journal of Private International Law 11H &ditorial Comment, “On the Way to a Rome |
Regulation, (2006) 48@ML Rev.917-919.

8" The Proposal6. See also Editorial Comment, “On the Way tocanR | Regulation, (2006) 43ML
Rev.,918.

8 Rome ] Article 6(4)(d) and (e). This covers the so-aalMdIFID-contracts, which are “contracts con-
cluded within a multilateral system which bringgether or facilitates the bringing together of riplé#
third-party buying and selling interests in finaaldnstruments, as defined by Article 4(1), poibT) of
Directive 2004/39/EC, in accordance with non-disoreary rules and governed by a single law”. The
MIFID (Markets in Financial Instruments) Directii@a major part of the European Union Financiat Ser
vices Action Plan.

89 UK Consultation Paper27-28.
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8. Insurance contracts

A mentioned, it was decided to transfer the prawisiof the Insurance Directives into
Rome [° During the negotiations athe Proposalit was discussed whether the provi-
sions of the Directives should be amended and wenetisurance contracts concerning
risks located outside and inside the Community khbe subject to the same rufés.
However, it was decided that it would be prematordo so, as no proposals to this ef-
fect had been tabled by the Commissiorith@ Proposaland as no impact assessment
had been carried out. Consequently, it was agtegdhe issue should be reviewed at a
later stagé?

Rome ] Article 7 regulates choice of law for insuranomiracts. The provision does
not amend the rules of the Insurance Directids.distinguishes between reinsurance
contracts, insurance contracts concerning lardes @d other insurance contracts. In
respect of other insurance contracts, Article  alsstinguishes between contracts
where the risk is situated inside or outside thex@ainity>*

Article 7 neither applies to reinsurance contraetmardless where the risk is situated
nor to other insurance where the risk is situateidide the Community. Consequently,
Articles 3 and 4 apply to such contracts. In thesses, the parties enjoy un-restricted
party autonomy. Failing a choice of law agreem#d,insurance contract will be gov-
erned by the law of the insurer, unless the esckpese in Article 4(3) applies. This is
fair for reinsurance contracts where the partiasallg are large insurance companies,
but less justifiable for other insurance contracts.

Insurance contracts covering large risks regasdbésvhere the risk is situated are be
governed by the law chosen by the parties in aerme withRome J Article 3%° Fail-
ing an agreed choice, such contracts are govempeleblaw of the country where the
insurer has his habitual residence. However, ig itlear from all the circumstances of
the case that the contract is manifestly more gfasennected with another country the
law of that other country appli€S.

For other insurance contracts (where the rishktimted in a Member StatedRome |
allows restricted party autonomy. A choice of lagreement must meet the require-
ments of Article 3. The parties can only chooseveen: (a) the law of any Member
State where the risk is situated at the time oftluimion of the contract; (b) the law of
the country where the policy holder has his habttesidence; (c) in the case of life as-
surance, the law of the Member State of which tleeyp holder is a national; (d) for in-
surance contracts covering risks limited to evexturring in one Member State other
than the Member State where the risk is situatesl)aw of that Member State; and (e)
where the policy holder of a contract falling untieis paragraph pursues a commercial

% Section 2.1.

1 Compare the Editorial Comment, “On the Way to an@d Regulation, (2006) 48ML Rev. 920 call-
ing for reform in respect of the “the paradoxicéliation that risks located inside and outside Gwen-
munity follow a totally different set of conflictites”.

92 Rome | Article 27 (1)(a).

% The Insurance Directives have not been repeatethey still apply to the Member States of the Euro
pean Free Trade Association and Denmark sinceathaye not bound bRome |

% For the purposes of Article 7, the country in whibe risk is situated shall be determined in accor
dance with Article 2(d) of Council Directive 88/3&EC of 22 June 1988, and, in the case of life rassu
ance, the country in which the risk is situatedidb@the country of the commitment within the miegn

of Article 1(1)(g) of Directive 2002/83/EC of 5 Nember 2002; seleRome ] Article 7(6).

% A large risk is defined in Article 5(d) of Cound@irective (EC) No 73/239 of 24 July 1973.

% Rome ] Article 7(2). The same result would follow from application of Articles 3 and 4(2) and (3) to
such contracts.
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or industrial activity or a liberal profession atlte insurance contract covers two or
more risks which relate to those activities and saeated in different Member States,
the law of any of the Member States concerned erldw of the country of habitual
residence of the policy hold&t For contracts covered by points (a), (b) or (e, par-
ties are entitled to take advantage of a greagexdivm of choice of the applicable law in
the law of a Member Stafé.

If the law applicable has not been chosen by thiggsa such contracts are governed
by the law of the Member State in which the riskitsated at the time of conclusion of
the contract?

For insurance contracts covering risks, for whidiember State imposes an obliga-
tion to take out insurance, additional rules ateipen Rome *%°

9. Individual employment contracts
Rome ] Article 8 deals with individual employment cordts. The provision is identical
to the Rome Convention, Article 6.

As a starting point, party autonomy is allowed d$ach contracts, and the choice of
law agreement must meet the requirements of Arcldowever, since employees, like
consumers, are in need of protection for social @@homic reasons, they are consid-
ered weak parties and party autonomy is thus céstriin the same manner as it is for
consumer contracts undBome ] Article 6(2). Consequently, a choice of law mat n
have the result of depriving the employee of thetgution afforded to him by provi-
sions that cannot be derogated from by agreemetdruhe law that, in the absence of
choice, would have been applicable to the employmentract:™

If the law governing the employment contract hashe®n chosen by the parties, the
contract shall be governed by the law of the caquirirwhich or, failing that, from
which the employee habitually carries out his wiorlperformance of the contract. The
country where the work is habitually carried oualshot be deemed to have changed if
the employee is temporarily employed in anothemtgu In cases where the law appli-
cable cannot be determined pursuant to this pavjghe contract is governed by the
law of the country where the place of businessufinowhich the employee was en-
gaged is situatetf? These two rules are only presumptions. If it appdem the cir-
cumstances as a whole that the contract is moselgieonnected with a country other
than that indicated in these rules, the law of dtaer country applies to the contrdtt.
This system is more flexible that the general sysaelopted unddRome ] Article 4.

10. Assignment, subrogation, multiple liability aset-off
Rome ldoes not substantially amend the provisions ongasnt, subrogation and
multiple liability in the Rome Convention. Furthesme, like the ConventiorRome |

°” Rome | Article 7(3), 1st sentence.

% Rome | Article 7(3), 2nd sentence.

% If the contract covers risks situated in more tbaa Member State, the contract shall be considesed
constituting several contracts each relating ty onle Member State; s&ome ] Article 7(5).

1% Rome | Article 7(4).

101 Rome | Article 8(1).

192 Rome | Article 8(2) and (3).

193 Rome | Article 8(4).
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does not contain provisions on the law governirgyghority of successive assignments
in respect of third partie$?

Consequently, the relationship between the assigndrthe assignee under a volun-
tary assignment or contractual subrogation of anclagainst another person (the
debtor) is governed by the law that applies toctetract between the assignor and as-
signee under this Regulatiofy. The law governing the assigned or subrogated afim
termines its assignability, the relationship betw#ee assignee and the debtor, the con-
ditions under which the assignment or subrogatiam loe invoked against the debtor
and whether the debtor's obligations have beerhadiged®® The concept of assign-
ment includes outright transfers of claims, trarsfef claims by way of security and
pledges or other security rights over claifffs.

Legal subrogation is defined as situations wheseraon (the creditor) has a contrac-
tual claim against another (the debtor) and a théxon has a duty to satisfy the credi-
tor, or has in fact satisfied the creditor in desgje of that duty. For such relationships,
the law which governs the third person’s duty tbs§athe creditor determines whether
and to what extent the third person is entitle@xtercise against the debtor the rights
which the creditor had against the debtor undetaivegoverning their relationshi3®

For multiple liability, which is defined as situatis where a creditor has a claim
against several debtors who are liable for the salaim, and one of the debtors has al-
ready satisfied the claim in whole or in p&me Idetermines that the law governing
the debtor’s obligation towards the creditor alsveyns the debtor’s right to claim re-
course from the other debtors. The other debtorg raly on the defences they had
against the creditor to the extent allowed by #ve gjoverning their obligations towards
the creditor:®®

The Rome Convention does not contain a provisiosei-off. InRome ] however,
such a provision has been included, and that seéubinnovation. Set-off is governed
by the law applicable to the claim against which tight to set-off is asserted if the
right to set-off is not agreed by the parties. Thusen A, who has a claim on B, wishes
to set-off that claim against B’s claim on himjgtthe law governing B’s claim on A
that governs the set-off. If the law governing s#tis agreed, the agreed law governs
the right to set-off°

11. Scope of applicable law

The main provision on the scope of the law applead®Rome ] Article 12. Further-
more, Article 10 deals with consent and materididitg. The provisions are identical
with the Rome Convention, Articles 8 and'1b.

194 gection 2.1.

1% Rome | Article 14(1) and the Rome Convention, Articlg1)2

1% Rome | Article 14(2) and the Rome Convention, ArticlgaR

97 This provision is new.

1% Rome | Article 15 and the Rome Convention, Article 13(1)

%9 Rome | Article 16 and the Rome Convention, Article 13(2)

119Rome ] Article 17.

11 Rome ] Article 13 deals with incapacity and has litthapiortance in practice. It is identical to the
Rome Convention, Article 11, which states that icoatract concluded between persons who are in the
same country, a natural person who would have dgpatder the law of that country may invoke his in
capacity resulting from the law of another courdnyy if the other party to the contract was awdrthat
incapacity at the time of the conclusion of thetcact or was not aware thereof as a result of gegtie.
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The law applicable to a contract by virtueRdme Igoverns in particular interpre-
tation; performance; within the limits of the powaonferred on the court by its proce-
dural law, the consequences of a total or parti@th of obligations, including the as-
sessment of damages in so far as it is governedley of law; the various ways of ex-
tinguishing obligations, and prescription and letibn of actions; and the consequences
of nullity of the contract*?

The list of topics covered by the lex causae isexdtaustive given the use of the
wordsin particular. Consequently, unless otherwise provide®Rame ] the lex causae
governs any issue in contract. This is also impiiedtrticles 4-8, which lay down that
the contract shall be “governed by the law” prodder in these articles. These words
imply a presumption that issues in contract afeetgoverned by the same law.

By interpretationis understood the meaning of the language of tmeract as well
as supplementing the contract with implied or oeditterms:® Performanceis to be
understood broadi* It covers the acts of performance and the contemdseffects of
the contract, such as price, quality, effects musations in favour of a third party, the
duties in relation to a contractual obligation ased by several debtors or in favour of
several creditors ef¢?

The applicable law also governs breach of a conttad its consequences. Thus, it
governs the aggrieved party’s right to damagedetminate the contract, to withhold
his own performance and to claim a reduction inghee in case of defects in the per-
formance. Though in the common law the right tocgpeperformance was formerly
regarded as procedural and governed by the lexEaglish authors now tend to regard
it as a consequence of the breach to be governédeedgw applicablé!®

The assessment of damages is governed by the lalieape “in so far as it is gov-
erned by the rules of law*’ This is an unfortunate passage. Issues in cordaracjov-
erned by the rules of a laiuliano/Lagardestates that according to some delegations,
the assessment of the amount of damages is a@uestiact and should not be covered
by the Rome Conventidht® This does not make sense either. The idea is plyiizat
in the common law recoverable heads of damagesegsrded as substance governed
by the applicable law, whereas the measure andijoation of damages are governed
by the lex fori*'® This is probably how the distinction adopted irtiédle 12 should be
understood. For example, the lex causae decidetherhan aggrieved party is entitled
to damages for pain and suffering, whereas théolexiecides the amount he can get.

For consent and material validitRome ] Article 10(1) provides that the existence
and validity of a contract, or of any term of a tant, shall be determined by the law
that would govern it under this Regulation if trentract or term were valid. The provi-
sion deals with all aspects of formation of thetcaet other than their general validity.

112 Rome ] Article 12(1). However, regard shall be had te thw of the country in which performance
takes place in relation to the manner of perforreascd the steps to be taken in the event of deéecti
performance; seBome ] Article 12(2).

13 ynidroit Principles, Article 5.4.8, PECL, Artick102 and DCFR Book II, Article 9:101.

1 Gijuliano/Lagarde 32.

15 See Unidroit Principles, Chapter 5 on Contents Binicd Party Rights and Chapter 6 on Performance;
PECL, Chapter 6 on Contents and Effects and Chapter Performance, and DCFR Book Il, Chapter 9
on Contents and effects of contracts and BoolClhiapter 2 on Performance.

118 Dicey, Morris & Collins, 1265.

17 Rome | Article 12(1)(c).

118 Gjuliano/Lagarde 32.

119 Dicey, Morris & Collins, 1264.
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It covers validity of the parties’ consent to trentract, including their choice of appli-
cable law.Existencerefers to the rules on conclusion of contractdsag those treated
in CISG, Articles 14-24Validity refers to the rules on defects of consent that malye

a contract null and void (mistake, fraud, coerciamjue influence) and, it is submitted,
invalidity of a contract or contract term due tdaimess-*°

In respect of consenRome ] Article 10(2) provides as an exception to parpgrél)
that “a party, in order to establish that he did camsent, may rely upon the law of the
country in which he has his habitual residence #@ppears from the circumstances that
it would not be reasonable to determine the efbéttis conduct in accordance with the
law specified in Article 10(1).” This provision istended to protect parties from being
bound by passivity under a foreign law, when theypaould not be bound under the
law of his habitual residence. Howeveonductalso covers positive acts, and both the
offeror and the offeree can rely on the provision.

Article 10 does not cover illegality (general inditly) due to violation of principles
recognized as fundamental principles of law suchuasan rights and the infringement
of other mandatory rulé$? These matters are probably covered by the lexasausder
Article 12. However, a contract may also be heldhiid or illegal under Article 9(2) or
(3) due to the application of internationally matwsia provisions in the lex fori or an-
other law that is not the law applicable to thetcart!?®* Consequently, lex causae or
the law applicable under Article 9 governs whetaerinfringement has any effect on
the contract, whether it has full effect, some &ffer no effect on it or whether it makes
the contract subject to a modificatithf.

Consequences of nullity of the contract are gowtimethe applicable law in accor-
dance with Article 12(1)(e). This rule also appliescontracts invalid under Article 10
and to the question of illegality of contracts. lmportant consequence of nullity is res-
titution, which undeiRome lis contractual in nature. However, it is not cledrether
Article 12(1)(e) also covers the consequence afilatyrunder Article 9 on overriding
mandatory provisions. It is submitted that thesesegquences are to be governed by the
lex fori when the overriding mandatory rule is pafrthe law of the forum and applica-
ble by virtue of Article 9(2) and by the rules ofadher law when that law applies under
Article 9(3). It is also not clear which law is digpble to the consequences of the lack
of consent when a party may rely on the law ofHa@bitual residence to establish that
he is not bound by his consent under Article 10f2kould seem appropriate to let that
law decide the consequences of his lack of consent.

12. Formal validity

Formal validity of contracts is regulated Bypme ] Article 11, which by and large is
identical to the Rome Convention, Article 9. Thesion takes a liberal approach in
order to ensure that contracts are upheld as foymwalid provided it conforms with the
form requirements in either the law governing tbatcact, the law of the State where
the contract was concluded or the law of the Stdtere one of the parties had his ha-

120 5ee on the substance of these provisions, UniBirsitiples, Chapter 3 and PECL, Chapter 4.
121 Gjuliano/Lagarde 27 f.

122 5ee PECL, Article 15:101 and DCFR Book II, Artigl801.

123 gection 14.

124 See PECL, Article 15:102 and DCFR Book II, Artigl802.
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bitual residence at the time of conclusion of tbatmact*?®> The Rome Convention did

not refer to the law of the state where eithehefparties had their habitual residence at
the time of conclusion of the contract. This extensinderRome lis an improvement
and in line with the purpose of the provision.

Formal requirements are not defined in Bame ] but they can be described as any
external conduct required by a person stating hghwo be legally bound without
which conduct the declaration would not be givehlégal effect?

If a contract is concluded between persons whaylwrse agents, are in the same
country at the time of its conclusion, it fermally valid if it satisfies the formal re-
guirements of the law that governs it in substameder Rome lor of the law of the
country where it is concludeéd’ However, if the contract is concluded between gess
who, or whose agents, are in different countriethattime of its conclusion, it is for-
mally valid if it satisfies the formal requirememkthe law that governs it in substance
under Rome, lor of the law of either of the countries wherihei of the parties or their
agent is present at the time of conclusion, oheflaw of the country where either of
the parties had his habitual residence at that ¥ffhe

A unilateral act intended to have legal effecttimtpato an existing or contemplated
contract is formally valid if it satisfies the foahrequirements of the law that governs
or would govern the contract in substance urileme | or of the law of the country
where the act was done, or of the law of the cquntrere the person by whom it was
done had his habitual residence at that fifd@hese provisions do not apply to con-
sumer contracts that fall within the scope of Aei6é. The form of such contracts is
governed by the law of the country where the coresumas his habitual resident8.

The liberal approach of Article 11 does not applatcontract the subject matter of
which is a right in rem in immovable property otemancy of immovable property.
Such contracts are subject to the requirementsraf bf the law of the country where
the property is situated if by that law (a) thosguirements are imposed irrespective of
the country where the contract is concluded arespective of the law governing the
contract; and (b) those requirements cannot begdéed from by agreemetit:

13. Mandatory provisions
Rome Ideals with mandatory provisions in Article 3(3) a@d and in Articles 6-8. In
the Regulation, these rules are called “rules efldw of a country which cannot be
derogated from by contract”. In the Convention,idet 3(3), they are also called man-
datory rules, in Frenctlispositions imperatives

Rome ] Article 3(3) deals with cases where the parti@gehchosen a law in accor-
dance with Article 3(1) or (2) where all other ekmts relevant to the situation at the
time of the choice are connected with another aguhiat the country whose law has
been chosen. In this “internal” situation, the cieoof law of the parties cannot preju-

125 Gjuliano/Lagarde 29.
126 Gjuliano/Lagarde 29.
27 Rome ) Article 11(1).
128 Rome ) Article 11(2).
129 Rome | Article 11(3).
130 Rome | Article 11(4).
131 Rome | Article 11(5).
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dice the application of the mandatory rules ofléwve of that other country. This provi-
sion is in substance identical to the Rome Conwantrticle 3(3)™?

It seems clear that Article 3(3) applies to mangafwovisions whether they come
from national law or Community law. Howevé&tpme ] Article 3(4) explicitly provides
that where the parties choose the law of a Non-Maribate, that choice shall be with-
out prejudice to the application of mandatory ridé€ommunity law, where appropri-
ate as implemented in the Member State of the foifiall other elements relevant to
the situation at the time of the choice are locatedne or more Member States. The
Rome Convention does not contain such a provigioiicle 3(4) means that the manda-
tory rules of the forum Member State implementinQieective must be applied where
the contract has no important contacts to Non-MerSiates.

14. Internationally mandatory provisions

Rome ] Article 9 deals with international mandatory pesens in the lex fori and in the
law of another state that is neither the lex canethe lex fori. In the English version
of Rome ] these rules are termederriding mandatory provisionsn the French ver-
sion lois de police We will name theninternationally mandatory provisionsSuch
rules are defined iRome las rules “respect for which is regarded as crumyah coun-
try for safeguarding its political, social or ecamo organisation to such an extent that
they are applicable to any situation falling withhreir scope, irrespective of the law
otherwise applicable to the contract under thisuRegn.” This definition is fronthe
Arbladejudgment:®®

Neither the Rome Convention nBome Icontains a provision providing for the ap-
plication of internationally mandatory rules of tle& causaeHowever, it seems obvi-
ous that such a provision is superfluous, as ageée to a national law under the ordi-
nary choice of law rules refers all rules of tag causagincluding the internationally
mandatory provisions, which, by definition, are or@ant parts of théex causaeThis
follows logically from the nature of the ordinarizaice of law rules, and the fact that
neitherRome ] Article 9 nor 12 excludes the application of theernationally manda-
tory provisions of théex causag>*

Rome ] Article 9(2) provides that nothing in the Regidatshall restrict the applica-
tion of the rules of the law of the forum in a sition where they are internationally
mandatory. This means that whenever internationalndatory rules of the forum
country expressly or by implication claim to be kg to the contract, they will be ap-
plied by the court. This provision is identicaltte Rome Convention, Article 7(2) and
Rome |] Article 16.

Article 7(1) of the Rome Convention provides for@gtion for courts to give effect
to the internationally mandatory rules of the laanother country than the forum with
which the situation has a close connection. In iciemgg whether to give effect to these
mandatory rules, courts shall have regard to tietiare and purpose in accordance with

132 The provision of the Rome Convention also stales the provision will apply whether or not the
choice of agreement is accompanied by the choi@efofeign court. These words have been deleted in
Rome las superfluous.

133 Joined Cases C-369/96 and C-374/8&an-Claude Arblade and Arblade & Fils SARhdBernard
Leloup, Serge Leloup and Sofrage SARCR 1999 |-8453The Proposal?.

134 Compare the Editorial Comment, “On the Way to an@d Regulation, (2006) 4@ML Rev.,921,
who, on the contrary, finds the issue unclear.
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the definition in paragraph (1) and to the conseqae of their application or non-
application for the objective pursued by the retgéwvaandatory rules and for the parties.

In the old days before the Rome Convention, Europsaurts were mostly con-
cerned with the international mandatory provisia@figheir own country. In general,
they did not give effect to internationally mandgt@rovisions of the law of another
country that was not the law governing the contrdlcwever, the drafters of the Rome
Convention thought that rules dictated by a strgngernmental interest might be of
such importance for a country that the courts beotountries should take account of
them. The growing trade and traffic had made tlaeStinterdependent and solidarity
between them necessary. A court should be ableséoaffect to mandatory rules other
than those of the law applicable to the contracmprovided by a foreign country with
which the situation has a close connectitn.

An example: A company X established in State A pasnised a company Y in
State B to abide by resale prices fixed by Y whelhrg its products in State A. Resale
price maintenance clauses are illegal in StateuA ey are, as far as this product is
concerned, legal in State B. We assume that thetahe seller Y is the law governing
the contract and that the resale price maintenalacsse violates the international man-
datory provisions of State A. Should a court int&8 then refuse to enforce the clause
against X? The conditions for giving effect to figrelaw laid down in Article 7(1) of
the Rome Convention appear to be fulfilled. Theaibn has a close connection with
State A. That law claims application to the isswbatever the law applicable to the
contract. Considering the nature and purpose ofuleeand the consequences of its ap-
plication or non-application, the rule does notegpto be usurpatory or unreasonable
in its claim for application. The prohibition ofs@e price maintenance clauses is not
foreign to the legal thinking in State B. Therefaiige B court should give effect to the
competition rule of State A.

Article 7(1) of the Rome Convention was — and &ilt- controversial. Therefore, the
Convention provides for a reservation in respecfxicle 7(1) in Article 22(1). Ger-
many, Austria, Luxembourg, United Kingdom, Portydadtvia, Slovenia and Ireland
have made use of the reservation. The United Kingdelegation to the working group
that drafted the Rome Convention found the wordihtghe provision obscure. In Arti-
cle 7(1), the wordslose connectioandthe situatiorwas regarded as “a recipe for con-
fusion, uncertainty, expense and del&. According to the United Kingdom, commer-
cial certainty was to be given priority.

The transformation of the Rome Convention into guR&tion does away with reser-
vations. Therefore, Member States that have madseavation have to accept the new
and similar provision irRome ] Article 9(3). This also applies to the United gdom
as it has decided to opt in.

At the outset of the negotiations thre Proposalthe United Kingdom informed the
other Member States that it did not want to optoithe Proposal because it was still
very sceptical towardRome ] Article 9(3). The main reason was that it causede-
spread concern in commercial circles, particularlyhe City of London, given that the

13 Giuliano/Lagarde 26-27. For a analysis of the use of mandatomysrof third countries; see A Chong,
“The Public Policy and Mandatory Rules of Third @ties in International Contracts”, (2006) 1 Jodirna
of Private International Law 27, and A Dickinsoimhird Country Mandatory Rules within the Law Ap-
plicable to Contractual Obligations”, (2007) 3 Jwmirof Private International Law 51.

1% Dicey, Morris & Collins, 1246.
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provision, as under the Rome Convention, creatgsfgant legal uncertainty and un-
dermines the key principle of part autonomy.

However, during the negotiations tme Proposalit became clear that it would not
be possible to secure sufficient agreement amadhgsvlember States to delete Article
9(3) as the majority already had Article 7 (1) lvé Rome Convention. Discussions then
focused on finding a generally acceptable comprerttiat would narrow the scope of
the provision and keep any legal uncertainty tarimum.*3

The final result ilRome ] Article 9(3), which is also satisfactory to thaiteéd King-
dom given its recent decision to opt inRome | According to this provision, effect
may be given to the overriding mandatory provisiofishe law of the country where
the obligations arising out of the contract havedamr have been performed, in so far as
those overriding mandatory provisions render théopmance of the contract unlawful.
In considering whether to give effect to those @ions, regard shall be had to their na-
ture and purpose and to the consequences of thgication or non-application.

This provision will by and large lead to the sarasults as Article 7(1) of the Rome
Convention. However, the Convention’s requiremera olose connectioto the State
whose international mandatory provisions may bdieghas been substituted by the
requirement that the internationally mandatory miowns considered to be applied shall
render the performance of the contract unlawful #rad the obligations arising out of
the contract shall have to be performed or have pegormed in that country.

In essence, the application®dme ] Article 9(3) is still to be left to the discretiof
the courts, but the discretion is now more limitédst, the connecting factor to the
State whose internationally mandatory provisiores @nsidered to be applied is not a
close connection, but the fact that the obligationder the contract have to be or have
been performed in that country. Second, the intemally mandatory provisions con-
sidered to be applied must render the performahtieeocontract unlawful. These two
guidelines for the discretion are precise, and theprovide more certainty than Article
7(1) of the Rome Convention. On the other hang; iincertain under which law the
place of performance is determined; is it the laavegning the contract or the law
whose internationally mandatory provisions clairplagation?

The clarification of Article 9(3) oRome lhas to some extent been inspired by the
English judgment in th&alli Bros case** In this case, an English contract for the car-
riage of jute by sea from Calcutta to Barcelonavigled for the payment of freight by
the defendant charterer to the ship owner at tteedB£50 per ton on delivery of the
cargo in Barcelona. The contract was governed loyvatid under English law. How-
ever, after the date of the contract but priorht® arrival of the ship, a Spanish decree
fixed the maximum freight on jute at £10 a ton amate it illegal to pay more. The ship
owner’s action to recover the difference betweed #id £50 was dismissed. The Eng-
lish court declared the contract unenforceable utitke doctrine of frustration of con-
tracts.

In the Ralli Broscase, the contract was governed by English lad tla@re seems to
be no conclusive English authority as to the sitmatvhere the contract is governed by
a foreign law. However, ifroster v. Driscoll illegality of contractual performance in
terms of the breach of a foreign law may also pneeaforcement of the contract on the

137 UK Consultation Paper32.

138 UK Consultation Paper32.

139 Ralli Bros. v. Compania Naviera Sota y Azndi920] 2 K.B. 287 C.A. See also Dicey, Morris and
Collins, 1594-7.
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basis that to do so would be against the comityations and therefore contrary to Eng-
lish public policy**° In Rome ] however, it is beyond doubt that Article 9(3) bgmre-
gardless whether the contract is governed by theofathe forum or a foreign law, be it
the law of a Member State or a Non-Member State.

It should be noted that since the Rome Conventimecinto force, we have neither
seen nor heard of a single reported case in whighrapean court has invoked Article
7(1) of the Rome Convention to give effect to a deary rule of a foreign counthy*
However, Article 7(1) may have been observed bytragting parties or applied by
courts or arbitrators in unreported cases. In Gaymthe courts have treated foreign in-
ternational mandatory provisions as impediments tbigeve a party from performing
an obligation under the applicable German t&The question is whether the English
and German decisions were so different from whatlvdave followed under Article
7(1) of the Rome Convention that they had cogeasaons to make use of the reserva-
tion in the conventioh*®

15. Consumer contracts and internationally mandgajamovisions

Rome ] Article 6(4) put some limitations on the applioatof Article 6(1) and (2). One
of these restrictions is that Article 6(1) and $Bpll not apply to a contract for the sup-
ply of services where they are to be supplied éoabnsumer exclusively in a country
other than the one in which he has his habituadeese'**

The question then arises whether a court can ajupiyle 9(2) or (3) ofRome Ito a
consumer contract not covered by Article 6. An epkem Let us assume that the Swed-
ish Consumer Services Act gives the consumer bettéection than, say, Polish 1a.
Let us furthermore assume that a person D haviadhabitual residence in Germany
hires a Polish contractor to repair his holiday BamSweden. Since D does not live in
Sweden, where the services are to be supplied,lIDhetibe protected by the Swedish
Consumer Services Act. Polish law will apply undRome | Article 4(1)(b). May a
Swedish court then apply Article 9(2) or a Germaart Article 9(3) in order to apply
the Swedish Consumer Services Act in a case betiineeparties? The situation has a
strong connection to Sweden. Why should the faatt Ehlives in Germany deprive him
of the protection offered by the Swedish Act?

The example illustrates whether Article 6 Rbme Isettles all questions regarding
consumer contracts with the effect that it excluthesapplication of Article 9. In favour
of this solution, it may be argued that the limdas imposed by Article 6 become
somewhat meaningless if a court can apply Artickeh@re Article 6 does not apply. On
the other hand, it may lead to hard cases likeotie just mentioned if the limitations
imposed by Article 6 are absolute.

140 5eeUK Consultation Paper32, whereFoster v. Driscoll(1929) 1KB 470 is mentioned.

141 For an extensive analysis of German, Swiss, USSavetlish law in respect of mandatory and interna-
tional mandatory provisions with regard to compatitiaw in particular; see M Hellner, “Internatidhe
konkurrensratt — om frammande konkurrensrattsnifiighet i svensk domstol” (lustus Forlag, Uppsala,
2000), ch. 5-8.

142 staudinger, (Markus3GB EGBGB/IPRL3. Bearbeitung, (Sellier-de Gruyter, Berlin 200®iticle 34
EGBGB, Rn 110.

143 staudinger, (Markus3GB EGBGB/IPRL3. Bearbeitung, (Sellier-de Gruyter, Berlin 200®iticle 34
EGBGB, Rn 115-118 and 138.

144 Rome | Article 6(4)(a).

145 The Swedish Statute No 1985 716 (konsumenttjg)stla
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Some cases decided by German courts in the 198Dsaty 1990s may shed light
on the problem. During their holiday in the Cansfands, German tourists were con-
tacted by Spanish salesmen and induced to buy sixgewoollen bed linen, a purchase
they soon regretted. The sellers had seen to itthea purchases were governed by
Spanish law, which had not yet implemented the Bteqr Sales Directive and which
did not give the purchasers the right to cancettract:*® However, in almost all the
German cases, the courts applied the law of Gerpwvaimigh had implemented the rules
of the Directive and thereby accepted that the fsulgad called off the contract.

The ways in which this was done were not by thekd86The cases show that when
courts felt a need to protect the consumers irasdans other than those covered by the
Rome Convention, Article 5(2), they did so. The i@an courts held it more important
to help German consumers than to administer theiadend of justice provided by the
choice of law rules of the Rome Convention.

This issue was discussed during the negotiatiomsnb solution was fountf® we
see no other way to solve the problem than applgirigle 9(2) and (3) to such situa-
tions.

16. Conclusion

The working party oiRome Imanaged to find workable solutions to the mosblenm-
atic provisions of the Rome Convention. The “fin@ihg” of Rome ] Article 3 is well
done. AlthoughRome ] Article 4 is radically different from the Rome @ention, Ar-
ticle 4, it will definitely satisfy the need for m® predictability. The new provision on
transports of carriage (Article 5), which distinglués between contracts for carriage of
goods, where party autonomy is unrestricted, amdracts for carriage of passengers,
where consumer protection comes into play, is afgwopriate. The maintaining of lim-
ited party autonomy in certain consumer contraftiqle 6) is a just and balanced so-
lution, and the inclusion of all insurance contsa@rticle 7) make®kome Imore com-
plete. We also believe that the limitations in &lgi 9(3) on the application of foreign
international mandatory provisions are very usehprovements acknowledged by the
opting in of the United Kingdom. However, we regtieat the Member States are not
ready to allow their courts to apply the lex meocat in international disputes on an
equal footing with national law. This issue and tieed for closing the choice-of-law
gap for jurisdiction agreements are so im{loortaat they should be considered in a
forthcoming revision oRome lor Brussels

146 See the decisions reported by P Mankowski, “Zualdgie im internationalen Schuldvertragsrecht”,
(1991) IPRax, 305 ff.

147 AG Lichtenfels 24 May 1989 invoked German publidigy, OLG Frankfurt 1 June 1989 held that Ar-
ticle 5 was applicable as the seller, who was ar@arenterprise, “in reality” had received the oriter
Germany, see Article 5 (2) 2nd indent. The LG Hargl®1 February 1990 invoked the doctrine of abuse
of right (Rechtsmissbrauchip order to apply German law. See on these dewsieported in (1991) IP-
Rax, 235, and P Mankowski, “Zur Analogie im inteionalen Schuldvertragsrecht”, (1991) IPRax, 305.
148 As Rome | Article 6 will be evaluated, in particular as aeds the coherence of Community law in the
field of consumer protection; see Article 27 (1)¢h)s issue is likely to be reconsidered.

149 See also the Editorial Comment, “On the Way tooanR | Regulation, (2006) 438ML Rev.914 f and
922.
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